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23.37(4) When an employer requests a refund or credit of contributions paid due to an erroneous
reporting ofwages, the refund or credit shall be reduced by the amount of benefits paid and charged tc
the employer as a result of the erroneous wages.

23.37(5) All grounds and facts alleged in support of a claim for refunds or credit shall be clearly set
forth. The employing unit shall furnish such proof in support of the claim as may be reasonably neces-
sary at the discretion of the department to support the validity aadnitient of the claim and the fact
that the employing unit making the application for refund or credit is legally entitled to it.

871—23.38(96) Denial of claim for refund or credit.A claim shall be denied if an employing unit
within 30 days after written demand by the department fails to submit reasonable proof to support the
validity and amount of the claim or fails to request an extension of time in which to submit the required
information.

871—23.39(96) Issuance of a duplicate credit mem&escinded IAB 5/14/03, effective 6/18/03.

871—23.40(96) Computation of rates for private sector employer.

23.40(1) Experience rating An employer’s experience rate shall be computed by dividing the av-
erage of all benefits charged to an employer during the five periods of four consecutive calendar quar
ters immediately preceding the computation date by the employer’s five-year average annual taxable
payroll to arrive at the benefit ratio. This ratio shall be applied to the appropriate rate table, as deter-
mined by the department, to determine the employer’s contribution rate for the next calendar year.
Indian tribal contributory employers shall be considered private sector employers for the purpose of
computing their contribution rate.

23.40(2) Administrative contribution surcharge.

a. For calendar years 2002 and 2003, each employer except a governmental entity and &
501(c)(3) nonprofit organization will have an administrative contribution surcharge added to the con-
tributionrate. The administrative contribution surcharge shall be a percentage of the taxable wage bas
in effect for the rate year following the computation date which is equal to one-tenth of 1 percent of the
Federal Unemployment Tax Act (FUTA) taxable wage base in effect on the computation date. The
surcharge will be a three-place decimal number whiallded to the contribution rate. The surcharge
formula will provide a target revenue level of no greater than $6,525,000 annually and the percentage
surcharge will be capped at a maximum of $7 per employee.

b. A portion of each payment received from an employer shall be considered administrative con-
tribution surcharge and shall be credited to the administrative contribution surcharge fund. The admin-
istrative contribution surchargall be collectible, and interest shall accrue on unpaid surcharge at the
same rate as on regular contributions.

c. The portion of the employer’s payment credited to the administrative contribution surcharge
fund shall not be certified to the Internal Revenue Service as contributions for which the employer may
take credit against the employer’s federal unemployment tax (FUTA-Form 940).

d. The administrative contribution surcharge fund shall be a separate and distinct fund from the
unemployment compensation fund. Interest earned on the moneys in the administrative contribution
surcharge fund shall be credited to the administrative contribution surcharge fund. Mdhe\ain
ministrative contribution surcharge fund shall be appropriated by the general assembly.

23.40(3) Temporary emergency surchargH.it becomes necessary to implement a temporary
emergency surcharge on all employers, except zero rated employers, governmental employers, ar
501(c)(3)nonprofit organizations, for any quarter to pay interest on moneys borrowed from the federal
government to pay unemployment insurance benefits, the emergency surcharge shall be collected ar
credited in the following manner:
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a. The emergency surcharge rate shall be added to the employer’s regular contribution (tax) rate
for the quarter. The add-on rate shall be a uniform percentage of femtbdaémployer’s regular con-
tribution rate rounded to the nearest one-hundredth of a percent. The affected employers will be noti-
fied by the department of the surcharge by any appropriate means available at the time.

b. A portion of each payment that is received from an employer for a quarter in which the emer-
gency surcharge is in effect shall be considered as being temporary emergency surcharge and shall be
credited to the temporary emergency surcharge fund.

c. The portion of the employer’s payment credited to the temporary emergency surcharge fund
shallnot be certified to the Internal Revenue Service as contributions for which the employer may take
credit against the employer’s federal unemployment tax (FUTA-Form 940).

d. The temporary emergency surcharge shall be used to pay the interest accrued on the trust fund
money advanced to the department of workforce development by the federal government.

e. The director of the department of workforce development shall prescribe the manner and the
amount of the surcharge to be collected.

This rule is intended to implement lowa Code sections 96.7(2), 96.7(11), 96.7(12) and 96.19(8).

871—23.41(96) Computation date definedThe computation date for the succeeding year’s con-
tribution rate shall be July 1. The rate computation shall include the taxable wages reported for the
quarters prior to and ending on June 30 immediately preceding the computation date and benefit
charges based on benefit warrants issued on or before June 30 immediately preceding the computation
date. Delinquent reports received after September 30 immediately following the computation date
shall not be used for the succeeding year’s rate computation.

This rule is intended to implement lowa Code section 96.19(8).

871—23.42(96) Crediting of interest earned on the unemployment trust fundnterest received
on moneys deposited with the Secretary of the Treasury of the United States shall be credited to the
unemployment compensation fund.

This rule is intended to implement lowa Code section 96'@(2)

871—23.43(96) Charging of benefits to employer accounts.

23.43(1) How charged Benefits paid to an eligible claimant shall be charged against the base peri-
od wage credits in the same inverse chronological order as the wages on which the wage credits are
based were paid to the claimant.

23.43(2) Formula for charging employer accounts.

a. Wage credits in the most recent quarter of the base period will be used first and when wage
credits in this quarter are exhausted, wage credits for the next most recent quarter will be used until
each of the four quarters in the base period is exhausted or until the claimant is paid an amount not to
exceed the claimant’s maximum benefit amount.

b. Eachemployer who has wage credits in the quarter of the base period currently being used will
be charged the employer’s proportional share of each payment. The proportional share to be charged to
each employer in the quarter will be the employer’s percentage of the total wage credits in the quarter.

23.43(3) Rule of two affirmances

a. Whenever an administrative law judge affirms a decision of the representative or the employ-
ment appeaboard of the lowa department of inspections and appeals affirms the decision of an admin-
istrative law judge, allowing payment of benefits, such benefits shall be paid regardless of any further
appeal.

b. However, if the decision is subsequently reversed by higher authority:

(1) The protesting employer involved shall have all charges removed for all payments made on
such claim.
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(2) All payments to the claimant will cease as of the date of the reversed decision unless the claim-
ant is otherwise eligible.

(3) No overpayment shall accrue to the claimant because of payment made prior to and during the
period in which the department is processing the reversal decision.

23.43(4) Supplemental employment.

a. Anindividual, who has been separated with cause attributable to the regular employer and who
remains in the employ of the individual’s part-time, base period employer, continues to be eligible for
benefits as long as the individual is receiving the same employment from the part-time employer that
the individual received during the base period. The part-time employer’s account, including the reim-
bursable employer’s account, may be relieved of benefit charges. On a second benefit year clain
wherethe individual worked only for the part-time employer during the base period and the lag quarter,
the part-time employer shall not be considered for relief of benefit charges with the onset of the seconc
benefit year. It is the part-time employer’s responsibility to notify the department of the part-time
employment situation so the department may render a decision as to the availability of the individual
and benefit charges. The individual is required to report gross wages earned in the part-time employ
mentfor each week claimed and the wages shall be deducted from any benefits paid in accordance witl
lowa Code section 96.3(3).

b. An individual who voluntarily quits without good cause part-time employment and has not
requalified for benefits following the voluntary quit of part-time employment, yet is otherwise mone-
tarily eligible for benefits based on wages paid by the regular or other base period employers, shall no
be disqualified for voluntarily quitting without good cause the part-time employer. The individual and
the part-time employer which was voluntarily quit without good cause shall be notified on Form
65-5323 or 60-0186, Decision of the Workforce Development Representative, that benefit payments
shall not banade which are based on the wages paid by the part-time employer, and benefit charges
shall not be assessed against the part-time employer’s account; h@negehe individual meets the
requalification requirements following the voluntary quit without good cause of the part-time employ-
er, the wages paid in the part-time employment shall be restored for benefit payment and charging pur
poses as determined by applicable requalification requirements.

23.43(5) Sole purposeThe claimant shall be eligible for benefits even though the claimant volun-
tarily quit if the claimant left for the sole purpose of accepting an offer of other or better employment,
which the claimant did accept, and from which the claimant is separated, before or after having startec
the new employment. No charge shall accrue to the account of the former voluntarily quit employer.

23.43(6) Reserved.

23.43(7) Department-approved training A claimant who qualifies and is approved for
department-approved training (see rule 871—24.39(96)) shall continue to be eligible for benefit pay-
ments. No contributing employer shall be charged for benefits which are paid to the claimant during
the period of the department-approved training. The relief from charges does not apply to the reim-
bursableemployer that is required by law or election to reimburse the trust fund, and the employer shall
be charged with the benefits paid.

23.43(8) Ten times the weekly benefit amount in insured work requalification.

a. Inorder to meet the ten times the weekly benefit amount in insured work requalification provi-
sion, the following criteria must be met:

Subsequent to leaving or refusing work, the individual shall have worked in (except in back pay
awards) and been paid wages equal to ten times the claimant’'s weekly benefit amount.

b. An employer’s account shall not be charged with benefit payments to an eligible claimant who
quit such employment without good cause attributable to the employer or who was discharged for mis-
conduct or who failed without good cause either to apply for available, suitable work or to accept suit-
able work with that employer but shall be charged to the balancing account.

c. The requalification and transfer dfiarges shall occur for the employer if the requalifying em-
ployment is earned with an out-of-state covered employer. The transfer of chargesrabed# bethe
balancing account.
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d. Periods of insured employment with separate employers may be joined to collectively equal
ten times the individual's weekly benefit amount when requalification cannot be accomplished by an
individual insured employer. The employer from whom the individual left wealk, discharged or
with whom the individual failed to apply or accept suitable waiik,not accrue any charges.

e. Before benefits can be paid or the transfer of charges can occur, sufficient evidence must be
present testablish the fact that the criteria in subrule 23.43(8), paratmdplinas been met. evifica-
tion of employment may be completed through the records of the department or by using any method
establishing proof of the necessary wage credits, including the following:

(1) An employment verification form, 60-0227, is an affidavit prepared in duplicate stating: the
insured employer’s name, mailing address, the starting date of employment, and wages paid subse-
guent to that date. The form must be signed by the claimant alleging that the facts are correct. Any
misrepresentation ithe form may result in overpayment, fraud charges and administrative penalty any
or all thereof. A copy of the form must be mailed to the employer or employers for verification. The
employershould review the information on the form and certify that it is either correct or in error. If the
information is incorrect, the employer should give the proper information. If the employer fails to re-
turn the form within five days of date mailed, the information on the form will be presumed to be cor-
rect.

(2) Employment check stubs may be used in conjunction with the employment verification form,
60-0227, to indicate the requalifying period.

23.43(9) Combined wage claim transfer of wages.

a. lowa employers whose wage credits are transferred from lowa to an out-of-state paying state
under the interstate reciprocal benefit plan as provided in lowa Code section 96.20 will be liable for
charges for benefits paid by the out-of-state paying state. No reimbursement so payable shall be
charged against a contributasnployer’s account for the purpose of lowa Code section 96.7, unless
wages soransferred are sufficient to establish a valid lowa claim, and such charges shall not exceed the
amountthat would have been charged on the basis of a valid lowa claim. However, an employer who is
required bylaw or by election to reimburse the trust fund will be liable for charges againstphey-
er's account fobenefits paid by another state as required in lowa Code section 96.8(5), regardless of
whether the lowavages so transferred are sufficient or insufficient to establish a valid lowa claim.
Benefit payments shall be made in accordance with the claimant’s eligibility under the paying state’s
law. Chages shall be assessed to the employer which are based on benefit payments made by the pay-
ing state.

b. The lowa employer whose wage credits have begsferred and who has potentiability
will be notified on Form 65-5522, Notice of Wage Transfer, that the wages havedresdarred, the
state to which they have been transferred, and the mailing address to which a protest of potential
chargesnay be mailed. This protest must be postmarkeetceived by the department within ten days
of the date the Form 65-5522 was mailed to be considered as a timely protest of charges. If the protest
from either the reimbursable or contributory employer justifies relief of charges, charges shall go to the
balancing account.

c. Requests received from the paying state for amounts in excess of an amount equal to potential
charges of afowa claim will not be charged to the lowa emplogaGept for reimbursable employers.

d. When lowa is the paying state on an interstate claim and lowa wage credits are insufficient to
have a valid lowa claim, charges shall not be made against the lowa employer’s account but shall be
charged to the balancing account, except for reimbursable employers.

23.43(10) Reserved.

23.43(11) Extended benefits

a. Fifty percent of the amount of each week of extended benefits paid to an individual in accor-
dance with rule 871—24.46(96) shall be charged against the account of the employer which is charge-
able for the extended benefits; however, 100 percent of the amount of each week of extended benefits
paid to arindividual shall be charged against the account of the Indian tribal and governmental contrib-
utory or reimbursable employer which is chargeable for the extended benefits.
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b. The lack of a one-week waiting period prohibits this state from receiving a payment from the
U.S.Department of Labor for 50 percent of the amount of the first week of extended benefits paid to an
individual. This amount shall not be charged against the account of the employer whiclyésablear
for the extended benefits unless the employer is a nonprofit reimbursable employer but shall be
charged against the balancing account.

c. Inthe event that a payment from the U.S. Department of Labor for 50 percent of any week of
extended benefits paid to an individual is reduced under an order issued under Section 252 of the Ba
anced Budget and Emergency Deficit Control Act of 1985, the amount of the reduction shall not be
charged against the account of the employer which is chargeable for the extended benefits unless tt
employer is a nonprofit reimbursable employer but shall be charged against the balancing account.

23.43(12) Charging of benefits paid to individuals employed by two or more employers.

a. Whenevemwage reports submitted to the department show the employment of an individual by
more than one employer in the same calendar quarter, benefits shall be charged to each employer
account in the same proportion as wages paid in the quarter.

b. Benefits for partial unemployment shall be charged in the same manner as benefits for total
unemploymentexcept that no charges shall be made against the account of the base period contributo
ry or reimbursable employer which continues to employ the individual on the same basis that the em-
ployer employed the individual during the individual’'s base period.

23.43(13) Government contributory chargeforthe purpose of determining the base rate for gov-
ernment contributory employers, a percentage of all benefits that are paid but are not chargeable t
employeraccounts because of various provisions of the law, will be considered as belonging to govern-
ment contributory employers. The percentage of the nonchargeable benefits considered to be attribu
able to government contributory employers for each calendar year will be determined by the ratio of
the benefits actually charged to government contributory accounts for the year to the total benefits
charged to all contributory accounts for the year.

23.43(14) Removal of benefit charges upon the sale or transfer of a clearly segregable part of an
employer’s business or enterprise when the acquiring employer does not receive a partial transfer of
experience.Benefits based on wages earned with the transferring employer, paid to an individual who
worked in and was paid wages for work with the acquiring employer shall be transferred to the balanc-
ing account. The transferring employer must protest this issue on the Notice of Claim, Form 65-5317,
in a timely manner to receive relief from the charges. The relief of charges shall apply to both contribu-
tory and reimbursable employers.

23.43(15) Disaster relief. An employer shall not be charged with benefits for unemployment that
is directly caused by a disaster declared by the president of the United States, pursuant to the feder
Disaster Relief Act of 1974, if the individual would have been eligible for disaster unemployment as-
sistance with respect to that unemployment but for the individual’s receipt of regular benefits. The
employer may protest the charges on the Notice of Claim, Form 65-5317, or the Quarterly Charge
Statement.The employer must protest the charges within 30 days after the date of mailing of the Quar-
terly Charge Statement.

This rule is intended to implement lowa Code sections 96.3(7), 96.5(1), 96.6(2), 96.7, 96.8(5),
96.9(5), 96.11(1), 96.16(4), and 96.29.

871—23.44(96) Benefits payments.

23.44(1) Overpayments. Ifelaimant is overpaid benefits, the employer will be relieved of benefit
charges to such employer’s account.

23.44(2) The employer shall not be relieved of benefit charges for a payment of back pay until the
amount of the overpayment is recovered by the department.

23.44(3) Option of reimbursable credit or refund for an overpaym@&he department shall credit
the account of the reimbursable employer for overpayments. However, the employer may request ¢
refund inthose cases where the employer determines that it cannot use the credit against future charge
within a reasonable period of time.

This rule is intended to implement lowa Code sections 96.7(3), 96.11(1) and 96.20(2).
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871—23.45 Reserved.

871—23.46(96) Termination of coverage.

23.46(1) Once an employing unit is determined liable, whenever because of its own employment
experience, by voluntary election, through succession or because of liability under the Federal Unem-
ployment Tax Act, it remains liable thereafter until liability is officially terminated by the department.

23.46(2) To end general liability, an employer must file an application for termination of coverage
with the department. This application must be filed by February 15 of the year for which the employer
seeks to terminate liability, and it must show that employment experience in the preceding year was
such as to make the employer eligible to terminate liability; that is, it must show that in the preceding
calendar year the employer did not have one or more persons in employment within 20 or more calen-
dar weeks and that there was no calendar quarter in that year in which the gross payroll equaled or ex-
ceeded $1,500. This does not apply to coverage for political subdivisions.

23.46(3) Agricultural employers paying less than $20,000 in any quarter of an entire calendar year
and having fewer than ten workers in 20 different calendar weeks in that year may follow the proce-
dures in 23.46(2) to terminate their account effective with the beginning of the following year.

23.46(4) Domesticemployers paying less than $1,000 in wages in any quarter of an entire calendar
year may follow the procedures in 23.46(2) to terminate their account effective with the beginning of
the following year.

23.46(5) If the account was established as an affiliated account with another employing unit it can-
not be terminated unless the other account is terminated also.

This rule is intended to implement lowa Code section 96.8(2).

871—23.47(96) Termination of accounts because of no wage reports.

23.47(1) If an employer discontinues business or continues business without employment, the em-
ployer may request that the employer’s account be placed into pending status. The term “pending”
refers to araccount that is placed in inactive status pending termination as provided in lowa Code sec-
tion 96.8(4Jb.” Upon determination of pending status, the department shall notify the employer on
Form65-5308, Notice of Employer Status and Liability, that the employer’s account has been placed in
inactive status and that the employer shall no longer receive a quarterly reporting Form 65-5300, Em-
ployer’s Contribution and Payroll Report. While in pending status, the business is not required to file
quarterly reports. However, the employer must notify the department if, at any time, the employer re-
sumes paying lowa wages.

23.47(2) If, at any time, the department finds by employer liability investigation or otherwise that
an employer has discontinued business or is no longer paying wages, the department may on its own
motion place the account in pending status. However, the employer must notify the department if, at
any time, the employer resumes paying lowa wages.

23.47(3) If, at any time prior to termination, a pending account is found to have paid wages in any
quarter, the employer account shall be reactivadpdyrts secured for all quarters in which the account
was in pending, including no wage reports for quarters for which there was no employment, and the
account shall receive an experience rating; provided, the account has been in existence long enough to
qualify for an experience rating.

23.47(4) If, on the rate computation date, the department finds that an employer has not paid wages
during the eight consecutive calendar quarters immediately preceding the computation date, the em-
ployer’saccount shall be terminated effective the January 1 following the computation date. However,
if the employer pays wages after the computation date and prior to the following January 1, the employ-
er's account shall not be terminated, and the employer will receive an assigned rate or an experience
rating.

This rule is intended to implement lowa Code sections 96c7(apd“d” and 96.8(4p.”
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871—23.48(96) Previously coveresimployers. If a contributory employer’s account has been prop-
erly terminated (including an employer who has terminated an election to be contributory and has
elected to be reimbursable), and such employer is again detetiabledr again elects to be contrib-
utory, the employer shall be treated the same as a newly covered employer.

This rule is intended to implement lowa Code sections 96.7 and 96.8.

871—23.4%nd23.50 Reserved.

871—23.51(96) Payments in lieu of contributions.

23.51(1) Each nonprofit organization which has been approved to make payments in lieu of con-
tributions shall be billeg@ach quarter for benefits paid during such quarter.

23.51(2) The payments to the unemployment fund which are required by lowa Code section 96.7
for those employers who elect to reimburse the department shall be in an amount equal to the regulz
benefits and one-half of the extended benefits paid and charged to such employer’s account. Goverr
ment and Indian tribal reimbursable employers will be charged all of the extended benefits paid.

This rule is intended to implement lowa Code section 96.8(5).

871—23.52(96) Employer liability appeal.

23.52(1) An initial employer liability determination including employer status and liability, as-
sessments, rate of contributions, successorships, worker’s status, and all questions regarding covera
of aworker or group of workers may be appealed to the department of workforce development for a
hearing before an administrative law judge with the department of inspections and appeals.

23.52(2) The appeal shall be in writing stating:

a. The name, address and lowa employer account number of the employer.

b. The name and official position of the person filthg appeal.

c. The decision which is being appealed.

d. The grounds upon which the appeal is based.

23.52(3) The appeal shall be addressed or delivered to: Department of Workforce Development,
Tax Bureau, 1000 East Grand Avenue, Des Moines, lowa 50319. The employer shall provide adequat
postage on appeals filed by mail. Appeals transmitted by facsimile that are recdiveddxybureau
after 11:59 p.m. central time shall be deemed filed as of the next regular business day.

23.52(4) Unless otherwise required, all determinations by the tax bureau will be sent by regular mail
to the last-known address of the employer. The determination will be dated and the employer or othel
interested party shall have 30 days from the mailing date printed on the notice to appeal the determine
tion. The employer has 15 days to appeal a Notice of Reimbursable Benefit Charges, Form 65-5324.

23.52(5) If the department concludes, upon reviewing an appeal, that the original determination is
correctthe tax bureau may write to the employer and further explain the decision. If the employer still
desires &earing before an administrative law judge, the employer should notify the department within
30 days of the date of the letter from the department.

23.52(6) Upon receipt of aequest for hearing, the tax bureau will ask the department of inspec-
tions and appeals to schedule a hearing for the employer. A copy of the request will be mailed to the
employer. Acopy of the file containing all relevant information regarding the issue of the appeal shall
be forwarded to the administrative law judge. Documents that may be sent to the administrative law
judge include a copy of the disputed decision, the employer’s original letter of appeal, all relevant cor-
respondence from the department, and the employer’s letter requesting a hearing. All employer liabil-
ity appeals shall be heard by an administrative law judge and shall be scheduled for hearing at the earl
est possible date. Procedures for employer liability hearings are set out in rule 871—26.5(17A,96).

23.52(7) In those cases in which the department finds that a genuine controversy exists or has ex-
isted regarding an employing unit’s liability for contributionsatiror a part of its employees or, a rate
appeabr other employer liability question and the case has been resolved against such employing unit
then no interest or penalty will accrue from the date of such controversy between the department an
the employing unit until 30 days after the decision becomes final.
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871—23.53(96) Rate appeal and eligibility decision reversal.

23.53(1) An employer who appeals a rate notice or corrected rate notice within 30 days following
the procedures outlined in rule 23.52(96) may have its rate recomputed based upon the reversal of a
benefit eligibility decision under the following circumstances:

a. An employer may appeal on the grounds that benefit charges against the employer’s account
have been reversed by a decision issued subsequent to the rate computation date. The department will
investigate and remove benefit charges, which have been reversed by a subsequent decision, from the
computation and will issue a corrected rate notice to the employer.

b. The employer may appeal on the grounds that benefits charged against the employer’s account
may be reversed by a decision to be issued on a pending claim or charge-back appeal. The employer’s
rate will not be recomputed. However, the rate will not become final and the appeal may be reopened
by the employer, in writing upon receipt of a decision reversing the allowance of benefits or relieving
the employer of charges provided that the request to reopen the appeal is submitted within 30 days of
the date of the next rate notice following the date of the decision. The charges will be removed from the
computation of the original rate and a corrected rate notice will be issued. The empleypay any
contributionsthat become due at the disputed rate prior to the receipt of the decision reversing the bene-
fit charges; however,r@fund of anyoverpayment of contributions and interest paid by the employer as
a result of the recomputation of the rate will be issued, subject to the three-year statute of limitations set
out in lowa Code section 96.14(5).

c. The employer’s payment of contributions at the disputed rate in the circumstances described in
23.53(1yb” will not be an acquiescence of the disputed rate.

d. The employer, in the circumstances described in 23.%8(1)nust file a separate appeal of
each rate notice received that contains the disputed benefit charges. If the employer does not file a
timely appeal of each affected rate notice, any appeal filed following receipt of a decision reversing the
allowance obenefits will be considered as applying only to rate notices that were timely appealed and
to the next rate notice.

e. If the employer appeals on the grounds that the benefits charged against the employer’s ac-
count were paid to an employee who was still working for the employer in the same employment as in
the base period of the claim, the department will remove the charges and will issue a corrected rate
notice. However, the employer’s appeal must have been made within 30 days of the date on the first
rate notice received that includady of the disputed charges. Provided further that the issue of charg-
ing of benefits had not been previously adjudicated in either an appeal of the original claim notice or an
appeal of a quarterly benefit charge statement.

23.53(2) Reserved.

871—23.54(96) Payment of disputed assessments.

23.54(1) Payment of a disputed assessment is held to be an acquiescence in the assessment only
when a timely appeal is not filed.

23.54(2) An employing unit which has appealed a determination of liability, or a payment of con-
tributions due, shall file Form 65-5300, Employer’s Contribution and Payroll Report, for all quarters
for which the employer is held liable regardless of any appeal. Such reports are to be marked by the
employer “Appeal Filed” and submitted with full payment of the disputed assessment, without pay-
ment or with a payment in the amount estimated to be owed by the employing unit.

871—23.55(96) Burden of proof.

23.55(1) The burden of proof in all employer liability cases shall rest with the employer.

23.55(2) The burden of proof shall rest with an employing unit which employs any individual dur-
ing any calendar year but which considers itself not an employer subject to the Act, to establish that it is
not an employer subject to the Act by presenting proper records, including a record of the identity of the
employees, number of individuals employed during each week, and the particular days of each week
on which services have been performed, and the amount of wages paid to each employee.
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23.55(3) The burden of proof in successorship and partial successorship cases for determinations
and appeals shall rest with the employer that is appealing the determination of the department.

871—23.56(96) Informal settlement.

23.56(1) Pursuant tdowa Code chapter 17A a controversy may, unless precluded by statute, at the
discretion ofthe department be informally settled by mutual agreement of the department of workforce
development and the person or employer who is or is about to be engaged in the controversy with th
department. The settlement shall be effected by a written statement reciting the subject of the contro
versyand the proposed solution mutually agreed upon by the parties including a statement of the actior
to be taken, or to be refrained from, by each of the parties. The informal settlement shall constitute ¢
waiver, byall parties, of the formalities to which they are entitled under the terms of lowa Code chapter
17A, with respect to the specific fact situation which is the subject of the controversy.

Either party may initiate a proposal for informal settlement of the controversy by communicating a
proposal to the other party before the contested hearing is convened.

23.56(2) If the parties agree to a settlement, the written statement shall be presented to the adminis:
trator of the division of unemployment insurance services for review and approval.

23.56(3) In the event a settlement is reached in a case which has been appealed to the courts, the
the formal settlement will be presented to the appropriate district court. If an assessment of contribu-
tions or adecision upon which an assessment is based has become final withouytlagpéaé actual
established contribution may be compromised by agreement of the parties and submission to the dis
trict court pursuant to lowa Code section 96.14(5). Doubtful collectibility as contained in section
96.14(5) includes tax debts which are doubtful as to validity or as to collectibility. The department is
not required to enter into any informal settlement or compromise with regard to any employer liability
determination and may or may not do so at its own discretion.

871—23.57(96) Interest and penalty on contributions paid with adjustments submitted leyn-
ployer.

23.57(1) If an employer, on its own motion, submits an adjustment for an error made on a previous
report and pays any additional contributions due on the adjustment when the employer submits the
adjustment, no interest on the additional contributions will be charged if it is shown to the satisfaction
of the department that the error on the original report and subsequent late payment of the contributio
due on the adjustment was not the result of negligence, fraud, intentional disregard of the law or rules o
the department.

23.57(2) If an employer submits an adjustment without payment, and payment is due, such em-
ployer will be assessed for the additional contributions plus interest as provided by law.

871—23.58(96) Assessment of unpaid contributions, interest and penaltjRescinded 1AB
5/14/03, effective 6/18/03.

871—23.59(96) Determination and assessment of estimated contributions andoesrin report-
ing.

23.59(1) If the department finds from the examination of the employer’s reports or account that the
contributions have been underpaid because of a department error in assigning the contribution rate, tt
additional contributions shall be paid within 30 days after the department notifies the employer; how-
ever, no interest or penalty will accrue until 30 days after the notification.

23.59(2) Assessment—failure to make return.

a. If any employing unit fails to make a return as required the department shall make an estimate
based upon any information in its possession or that may come into its possession of the amount c
wagespaid for employment in the period or periods for which no return was filed upon the basis of such
estimates shall compute and assess the amounts of employer contributions payable by the employin
unit together with interest and penalty.
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b. Whenever the department determines that the collection of contributions from an employer is
in jeopardy and the employer has failed to file the necessary reports of wages paid for the quarter for
which such contributions are due and payable or have been declared due and payable prior to the re-
porting date set out in rule 23.8(96), the department shall prepare estimated reports.

c. Suchestimates may be made by authorized personnel in the tax bureau and shall be referred to
the collection unit where Form 68-0138, Notice of Jeopardy Assessment, shall be prepared.

This rule is intended to implement lowa Code section 96.7.

871—23.60(96) Accrual of interest and penalties.

23.60(1) An employer who fails to file or make sufficient a report of wages paid to each of its em-
ployees for any period in the time and manner set forth in lowa Code section 96.7 and rule
871—22.3(96) shall pay to the department a penalty in accordance with lowa Code section 96.14(2).

23.60(2) The amount of the penalty for a delinquent or insufficient report shall be based on the total
wagespaid by the employer in the period for which the report was due, except that the penalty shall not
be less than $10 for the first delinquent report or the first insufficient report not made sufficient within
30 days of a request to do so. The penalty shall not be less than $25 for the second delinquent or insuffi-
cient report, and not less than $50 for each subsequent delinquent or insufficient report, until four con-
secutive calendar quarters of reports are timely and sufficiently filed.

23.60(3) Interest and penalty shall not accrue with respect to contributions required from an em-
ployerbased upon wages for employment in those cases in which the employer’s liatmlifgdssole-
ly upon the provisions of lowa Code section 96.19(6)until 30 days after determination of such
liability under the federal Unemployment Tax Act.

23.60(4) Interest and penalty shall not accrue in those cases where the department finds that, as a
matter of equity and good conscience, the employer should not be required to pay interest.

23.60(5) Interest aprovided under lowa Code section 96.14 shall accrue 30 days after the quarter-
ly billing to reimbursable employers.

23.60(6) The penalties applicable to contributory employers shall be applicable to employers who
have been approved to make payments in lieu of contributions.

23.60(7) Payment checks not honored by bank. An employer is liable for interest for a check in
payment of contributions which is not honored by the bank upon which it is drawn.

This rule is intended to implement lowa Code section 96.14(2).

871—23.61(96) Collection of interest and penaltie$Vhen a report is filed with contributions paid
but penalties and interest due, penalties and interest may be assessed and a lien filed in the same manner
as for unpaid contributions.

871—23.62(96) Rescission of interest and penalty.

23.62(1) Interest and penalty charges may be rescinded whenever an employer can provide docu-
mentary evidence to the satisfaction of the department that an inquiry in writing was directed to the
departmentvithin 15 days following the end of the quarter for the report(s) or contribution(s) untimely
filed or paid, and such contributions are paid in full.

23.62(2) Penalty charges only may be rescinded whenever the employer can show documentary
evidence that the wages paid to employees used to determine liability to the department were reported
to another state in good faith and the contributions thereon were properly paid to the state to which the
wageswere reported and that said employees were fully insured during the period of unreported liabil-
ity to this department.
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871—23.63(96) Cancellation of interest and penaltyrhe department may, at its discretion and for
good cause, cancel interest and penalty upon written request for the waiver from the employer or ar
agentfor the employer. Requests should be directed to the department at its administrative office. The
employer will be advised if the request is denied.

In determining whether good cause has been shown, the department shall consider all relevant fac
tors including but not limited to whether the party acted in the manner that a reasonably prudent indi-
vidual would have acted under the same or similar circumstances, whether the party received timely
notice ofthe need to act, whether there was administrative error by the department, whether there were
factors outside the control of the party which prevented a timely action, the efforts made by the party to
seek an extension of time by promptly notifying the department, the party’s physical inability to take
timely action, the length of time the action was untimely, and whether any other interested party has
been prejudiced by the untimely action.

This rule is intended to implement lowa Code section 96.14(2).

871—23.64(96) Refund of interest and penalty.

23.64(1) Interest or penalty may be refunded only when it has been erroneously paid or overpaid.
Interest openalty erroneously collected in excess of the amount due may be credited or refunded to the
employing unit or other person(s) who paid such interest or penalty subject to the following limita-
tions.

a. Ifthe department determines that a claim for refund or credit is allowable in accordance with
the lowa Code and these rules, it shall so find and make an adjustment as follows:

b. The amount of the overpayment shall first be applied against any unpaid liability then due from
or accrued against the employing unit. The remainder of such portion of the overpayment shall be re
funded tathe employing unit or other person(s) by whom it was paid, or its or their successor, adminis-
trators or executors.

23.64(2) Reserved.

871—23.65(96) Liens for unpaid contributions, interest, and penalties.

23.65(1) Filing of liens and notice of jeopardy assessments.

a. If reports are filedy an employer for the purpose of determining the amount of contribution
due, or an assessment of contribution due, and the employer fails to pay any part of the contributions
interest and penalties due as determined by the report or assessment, Form 68-0043, Notice of Asses
ment and Lien, will be sent to the employer.

b. If, 30 days after a Notice of Assessment and Lien, or a Notice of Jeopardy Assessment has bee
served (see subrule 23.59(2)) and the employer has failed to make payment in full of the amounts the
were assessed, the department may file a lien with the county recorder of the county in which the em
ployer has its principal place of business, or with the county recorder of any county in which the em-
ployer has real or personal property.

c. The lien, known as a Form 68-0024, Notice of Lien, shall state the date of assessment, the em
ployer’s name, address and account nunawet,the amount due. The recorder shall record the Notice
of Lien as provided in lowa Code section 96.14(3).

23.65(2) Whenthe Notice of Lien is duly filednd recorded, the amount stated shall be a lien upon
the entire interest of the employer, legal or equitable, in any real property, and upon any personal prop
erty, tangible or intangible, located in any county where the Notice of Lien or copy is filed.

23.65(3) As provided in lowa Code section 96.14(3), the lien shall attach as of the date the assess:
ment is mailed or personally served upon the employer.

23.65(4) The transfer, through sale, exchange, or other method, of a major portion of the assets of ¢
delinquent employer shall not defeat or impair the lien in favor of the department, and the person ac-:
quiring such assets shall be held liable for payment of all delinquent contributions, interest, and penal
ties due from the delinquent employ&he department shall be made a party to any foreclosure action
involving any real or personal property against which the department has or may claim a lien.
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23.65(5) Liens against out-of-state employers and resident employers who remove themselves
from the state of lowa may be obtained in accordance with section 96.14(6).

23.65(6) The department may, at its discretion and in accordance with lowa Code section 96.14(3),
make an assessment and file a lien in the recorder’s office in the county or state where the employer
resides.Liens shall be recorded in accordance with the law governing liens in the state where filed, and
the costs shall be borne by the employer.

23.65(7) No employment security lien(s) shall be released without payment of the contributions
secured except as follows:

a. Itis shown to the department’s satisfaction that the lien(s) was filed in error. If this is shown,
the lien shall be at the expense of the department.

b. Release of the lien(s) is ordered by a judge having jurisdiction over same.

c. Arelease is necessary to facilitate payment to the department from proceeds of sale in an equi-
ty action.

d. A foreclosure action has been initiated by a secured creditor and it is demonstrated to the de-
partment’s satisfaction all of the following:

(1) The lien of the secured creditor is properly perfected and is senior to the employment security
lien.

(2) The property, both real and personal, does not exceed in value the amount of the secured lien on
which the foreclosure is taken.

23.65(8) In such cases, the department may release its lien(s) but such release shall be only in re-
spect to the property foreclosed upon by the secured creditor.

23.65(9) Interest and penalty secured by a lien may be compromised by the department at its dis-
cretion.

23.65(10) Upon payment of contributions, interest, penalty, and costs, the department shall exe-
cute a Form 68-0199, Satisfaction of Lien, by filing it with the recorder’s office for the county where
the lien was filed. A copy of this satisfaction shall be mailed to the employer.

This rule is intended to implement lowa Code section 96.14(3).

871—23.66(96) Jeopardy assessments.

23.66(1) If the department believes the collection of any contribution will be jeopardized by delay,
the department may, whether or not the time otherwise prescribed by rule 23.8(96) for making return
and paying any contribution has expired, immediately assess the contributions, together with all inter-
est and penalty. The contributions, penalty and interest shall become immediately due and payable.
The jeopardy assessment may be made by personal service upon the employer or the employer’s agent
by a representative of the department or civil officer of the state. Should immediate personal service
not be possible, the jeopardy assessment shall be sent by certified mail to the employer’s address of
record and such mailing shall be a satisfactory service.

23.66(2) If, after a jeopardy assessment has been served, the amount assessed remains unpaid and
no appeal has been filed by the employer, a notice of lien shall be recorded in the recorder’s office for
the county or counties in which the employer resides or owns property. A copy of the lien shall be
mailed to the employer at the address of record.

23.66(3) If, at the time of service of a jeopardy assessment, the employer protests or disputes the
correctness of the assessment, the employer may furnish to the department and the department may
accept a bond in an amount the department deems necessary but not to exceed double the amount of
contributions due, provided the department is satisfied as to the security of the bond. So long as the
bond remains in force and the assessment remains in dispute, the department shall not issue a distress
warrant. If, after final adjudication of the jeopardy assessment, the employer fails to pay the assessed
amount in full, the bond shall be forfeited to the extent necessary to satisfy the jeopardy assessment
plus any accrued interest. Any overage shall be refunded to the employer by warrant or credit. If the
bond isinsufficient to pay the jeopardy assessment in full, the department may issue a distress warrant
as provided in rule 23.67(96).
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23.66(4) After a lien has been filed and the amount or any portion of the amount assessed and any
additional accrued interest remains unpaid, the department may at any time issue a distress warral
instructing asheriff or peace officer to levy upon and seize or attach any real or personal property of the
employer in satisfaction of the amount assessed and secured by the lien.

This rule is intended to implement lowa Code section 96.7(7).

871—23.67(96) Distress warrants.

23.67(1) In addition to and as an alternative to any other remedy provided by the lowa Code and
these rules, the department may proceed to enforce its lien by issuing to the sheyiffadinty or to
any civil officer of the state of lowa having proper jurisdiction a distress warrant commanding the sher-
iff or civil officer to levy upon and sell any real or personal property which may be found within its
jurisdiction belonging to aemployer who has defaulted in the payment of any sum determined by the
department to be due from the employer, and to pay the proceeds of the sale over to the clerk of distric
court inand for the county in which the property is found. All costs of the execution shall be charged to
the employer.

23.67(2) The sale shall be held after the property has been levied upon, the period of redemption
has expired, and the department has petitioned for and been granted a condemnation order in the di
trict court in and for the county in which the property was levied upon, in accordance with the lowa
Code and the lowa Rules of Civil Procedure.

23.67(3) No property belonging to the employer shall be exempt from execution.

23.67(4) Whenever avarrant is returned not satisfied in full, the department may proceed to issue a
new warrant in the amount remaining unsatisfied, together with any additional interest, penalties, anc
costs, as provided above.

871—23.68 Reserved.

871—23.69(96) Injunction for nonpayment or failure to report.

23.69(1) In addition or as an alternative to any other remedy provided in lowa Code chapter 96 and
this rule, the department may proceed to enjoin an employer who has refused or failed to pay any con
tributions, interest, or penalty or who has failed to file any reports required by the department.

23.69(2) Discretion as to whether or not to seek an injunction rests with the department.

23.69(3) When the department determines that an injunction should be obtained, the department
will send by certified mail or by personal service to the employer at the last-known address for the em-
ployer a notice which shall provide the following information:

a. That the department plans to seek an injunction against the employer.

b. The period(s) for which there are delinquent contributions, interest, and penalty due or for
which returns have not been filed.

c. The amount of indebtedness.

d. That the injunction will enjoin the employer from operating any businestesstate of lowa
until one of the following conditions is met:

(1) The entire indebtedness is paid.

(2) The employer files a full and sufficient bond.

(3) The employer has entered into a court-approved plan providing for payment of the indebted-
ness.

e. The employer has ten days in which to respond to the department.
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23.69(4) Upon expiration of the ten days following the notice, if the employer has not responded
satisfactorily, the department shall file with the district court for the county in which the employer re-
sides a petition requesting a hearing and an order granting the injunction.

23.69(5) Uponthe issuance of a court order granting the injunction, the department shall proceed to
periodically check to ensure that the employer is complying with the injunction &ldeuld the de-
partmentfind that the employer is not in compliance, it will ask the court for a finding of contempt and
will ask the court to impose appropriate punishment.

23.69(6) Upon payment in full of the delinquent contributions, interest, and penalty, and the filing
of all delinquent reports, the department shall have the injunction dissolved.

23.69(7) If the employer, as the result of a court-approved payment plan, is relieved by the court of
the injunction and the employer fails to perform strictly as set out in the plan, the department may, at its
discretion, ask the court to reinstate the injunction upon notice and hearing.

23.69(8) Any costs of these actions shall be borne by the employer.

871—23.70(96) Nonprofit organizations.

23.70(1) Any nonprofit organization can be considered eligible to reimburse the lowa unemploy-
ment compensation fund in lieu of paying contributions. Any nonprofit organization wishing to be
considered as@imbursable employer shall file as provided under lowa Code section 96.7 the election
to reimburse the fund on Form 68-0463, Election to Make Payments in Lieu of Contributions, with the
department for its consideration.

23.70(2) Election toMake Payments in Lieu of Contributions, Form 68-0463, must be signed by an
authorized official of the nonprofit organization and shall be accompanied by:

a. A letter of intent indicating the organization’s desire to be considered for reimbursable status.

b. A copy of the oganization’s letter of 501(c)(3) exemption from the Internal Revenue Service.

If the organization does not have a 501(c)(3) letter at the time of the filing of its election to become a
reimbursable employer, it may file a written request with the department for an extension of time set-
ting forth the reason for the request, and the department may grant such extension not to exceed 180
days. Included with this request for extension of time should be a copy of the application for exemp-
tion, Election to Make Payments in Lieu of Contributions, or evidence that the request for 501(c)(3)
exemption has been made.

c. A corporate charter or other documents that brought the organization into being.

23.70(3) All requests by nonprofit organizations wishing to be considered for reimbursable status
shall befiled on Form 68-0463 and that form, along with thgamization’s 501(c)(3) Internal Revenue
Service letter of exemption, except as otherwise provided in subrule 23.70(2), shall be directed to the
attention othe field audit unit. The request for reimbursable status will be examined by a field auditor
or other authorized representative.

23.70(4)and23.70(5) Rescinded IAB 2/10/99, effective 3/17/99.
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23.70(6) An organization not possessing a 501(c)(3) nonprofit tax exemption at the time its elec-
tion is submitted shall be granted reimbursable status provided that the exemption is obtained and
copy isfiled with the department within 180 days of the date the election is submitted. Should the orga-
nization fail to obtain an exemption within 180 days, the election shall be invalid and the organization
shall be required to pay contributions upon all taxable wages paid during the period covered by the
invalid election at the contribution rate it would have had if the invalid election had not been made. A
new election may not be made by the organization until it has obtained a 501(c)(3) nonprofit tax ex-
emption and has filed a new election. The new election shall not be retroactive to cover the period of
the invalid election. Benefits reimbursed during the invalid election shall be used to offset the con-
tributions due, and any excess shall be refunded to the organization.

23.70(7)to 23.70(9) Rescinded IAB 2/10/99, effective 3/17/99.

23.70(10) The department may for good cause extend the period within which a notice of election
to become a reimbursable employer or a notice to terminate reimbursable status must be filed and pe|
mit an election to be retroactive.

23.70(11) Any nonprofit organization that terminates its election to reimburse the fund shall con-
tinue to be liable to reimburse the fund for benefits which are paid based on wages earned during th
effective period of the employer’s Election to Make Payments in Lieu of Contributions. All benefits
charges based on wages paid after the date of the approval of the change of status to a contributo
employer shall be charged to the employer’s contributory account.

a. A nonprofit organization terminating its election to reimburse the fund shall be treated as a
newly covered employer for the purpose of establishing a contribution rate, except as provided in para-
graph“b.”

b. Separate accounts will be maintained for the period of time that a nonprofit organization is
reimbursableand for the period of time for which the nonprofijanization is contributoryThe expe-
rience of these accounts will not be combined for rate computation purposes unless the departmer
finds or has reason to believe that the nonprofit organization changing from a reimbursable status to :
contributorystatus is unable to reimburse the fund for benefits outstanding at the time of the change in
status plus any benefits paid after the change in status that are based on wages paid while the nonprc
organization was still in a reimbursable status. The department may then, at its own option, use the
unreimbursed benefits the computation of the nonprofitgamization’s contribution rate and transfer
any contributions collected, above what the nonprofit organization would have paid as a newly cov-
ered employer, from the nonprofit organization’s contributory account to the reimbursable account to
apply against the unreimbursed benefits.
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23.70(12) Any nonprofit organization which elects to change its status from contributory to reim-
bursable shall continue to be liable for charges on all benefits based on wages paid when the nonprofit
organization was a contributory employer. These charges will be charged to the nonprofit organiza-
tion’s contributory account. The experience of the contributory account will not be merged with the
nonprofit organization’s reimbursable account.

23.70(13) In the event that a reimbursable nonprofit organization succeeds to a contributory em-
ployer, such successor employer shall not receive a transfer of account balance from the predecessor
account. The account balance shall remain with the predecessor account and be used as an offset
against any claims attributable to that account. If an employer, whether or not the employer may elect
to be reimbursable, becomes a successor to a reimbursable nonprofit organization, the successor em-
ployer shall become obligated for the reimbursable nonprofit organization’s unpaid benefit charges in
the event that the reimbursable nonprofit organization cannot meet this obligation. The successor em-
ployer shall also be liable to reimburse the department, whether or not the successor employer is reim-
bursable or is eligible to elect to become reimbursable, for benefits paid after the date of the sale or
transferthat are based on wages paid by the reimbursable nonprofit organization prior to the date of the
sale or transfer.

23.70(14) In the event a reimbursable nonprofit organization discontinues business, the reimburs-
able nonprofit organization will continue to be liable to reimburse the fund in an amount equivalent to
the amount of regular unemployment benefits and one-half of the extended benefits paid to an individ-
ual that is attributable to wages paid by the reimbursable nonprofit organization prior to the discontinu-
ance of business.

This rule is intended to implement lowa Code section 96.7(9).

871—23.71(96) Governmental entity—definition.

23.71(1) The definition of a governmental entity is a state, a state instrumentality, a political subdi-
vision or a political subdivision instrumentality, oc@mbination of one or more of the preceding. An
instrumentality of one or more states or political subdivisions may be a part of a state or a political
subdivision or it may be independent of political entities and thereby a separate governmental entity.
The definition of a governmental entity is held to include but not be limited to:

a. An organization or any division, department, agecogamission, or board of a state or politi-
cal subdivision established by proper authorities, authorized and created under constitutional provi-
sions orstatutes, for the purpose of carrying out a portion of the function of government, including both
governmental and proprietary functions.

b. Aninstrumentality is one which is organized to carry on some function or purpose of govern-
ment for a state or a political subdivision. There is expressed or implied statutory or other authority
creating it. Itis an independent legal entity, with power to hire, supervise, and discharge its own em-
ployees. Generally, it can sue or be sued in its own name, to hold, convey real and personal property
and borrow money.
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c. Political subdivisions include counties, cities, municipalities, towns, villages, townships, as
well as irrigation, flood control, sanitation, utility, reclamation, drainage, improvement, and public
school districts and authorities or any combination of these and similar governmental entities within
the state of lowa.

d. Instrumentalities shall include departments, boards, agencies, commissions, county or munic-
ipal corporations, associations angdanizations of a state or a political subdivision of the state when it
is operated by virtue of the authority, power, or powers conferred upon it by a state or political subdivi-
sion of the state, or when they are controlled, supervised or receive direction, expressed or implied
from astate or political subdivision of a state or such rights are vested in public authority or authorities,
or the state or the political subdivision of a state has the right, expressed or implied, to control or direct
the policy, operation or to influence the organizations or action of individuals, parties or interests that
control those who manage or administer the affairs of such organizations.

23.71(2) In cases involving the status of an organization as to whether it is a state, a state instrumen:
tality, a political subdivision of a state or a political subdivision instrumentality, the following factors
may be taken into account:

a. Whether the revenues are subject to control by a state, a political subdivision of a state or an
instrumentality of either.

b. They may have broad powers of taxation, appropriation or authority to levy special assess-
ments on the land located in the district which will stand as a lien upon the property assessed.

c. lItis created or existing by virtue of a state, a political subdivision of the state or instrumentality
of either, which operates in the public interest, without profit to private persons, and whose purpose is
presumed to be a public benefit and conducive to the public health, convenience and welfare.

d. Whether itis aganized or used for a governmental purpose, or an aid in the function of govern-
ment or it performs a governmental function.

e. Whether there is an expressed or implied statutory or other authority necessary or existing for
the creation or use of the organization.

23.71(3) The term “employment” does not apply to services performed for this state, a political
subdivision of this state, an Indian tribe or an instrumentality of either by an individual who is: an
elected dicial; a member of a legislative body; a member of the judiciary of a state or political subdivi-
sion; amember of the state national guard, air national guard, or armed forces reserve; an employee o
a temporary-duty basis in the case of fire, storm, snow, earthquake, flood or similar emergency; or in ¢
position designated as a major nontenured policymaking or advisory position pursuant to state law if
the position does not ordinarily require duties of more than eight hours per week.

a. The exclusion for a governmental entity or Indian tribe from coverage of unemployment of the
services of aemployee serving on a temporary basis in case of fire, storm, snow, earthquake, flood, or
similar emergency applies only to those individuals who are hired or pressed into service to assist di-
rectly with an emergency or urgent distress associated with an emergency, including such temporan
tasks as firefighting, rescue, removal of storm debris, cleaning up mud and flood debris, restoration of
public facilities, snow removal and road clearance. Volunteer firefighters and police officers, and
snow removal personnetho are called to duty in emergency situations such as fires, floods, emergen-
cy snow removal or similar public emergency to perform services on a temporary basis for which they
receive payare excluded from coverag€ity of Charles City v. lowa Department of Job Serliegv
No. 2262, District Court for Floyd County. The exclusion does not apply to permanent employees
whose usual responsibilities include emergency situations.
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b. The provision which excludes an individual employed by a governmental entity or Indian tribe
who exercises duties in a position defined in state law as a major nontenured policymaking or advisory
position, or a policymaking or advisory position which ordinarily does not require duties of more than
eight hours per week, covers those individuals holding positions designated by, or pursuant to, state
law as a policymaking or advisory position. Political subdivisions which have authority to enact ordi-
nances or resolutions without recourse to the state legislature but under authority of state law may also
establishand define such positions. The positions may qualify for the exclusion if the political subdivi-
sion has enacted an ordinance or resolution creating or designating one of its positions as policymaking
or advisory, provided power to make the ordinance or resolution is authorized or permitted by the laws
of the state. If the state law or local ordinance or resolution properly designated the positions as policy-
making oradvisory, the exclusion is clearly applicable. Where the law or the ordinance does not clear-
ly and specifically so categorize or label the position, other pertinent factors such as job descriptions,
the qualification of individuals considered for and appointed to the position and the responsibilities
involvedshall be taken into account in determining the character of the position for purposes of apply-
ing the exclusion.

(1) “Policymaker” isdefined as generally referring to the determination of the direction, emphasis
and scope of action in the development of, and the administration of, governmental programs. Such
responsibilities are confined to and inherent in jobs of the higher echelons of government.

(2) An “advisory position” is one which advises established governmental agencies and officers
with respect to policy, program and administration without having authority to implement the recom-
mendations.

(3) The word “major” in the phrase “major nontenured policymaking or advisory position” refers
to high level governmental positions usually filled by appointment by the chief executive of the politi-
cal entity (governor, mayor, etc.), or a council, and which involves responsibilities affecting the entire
political entity, whether it be the state, county or city.

(4) The term “nontenured” is used in its usual meaning to mean that the position is not covered by
merit system or civil service law or rules with respect to duration of appointment to the service.

(5) Service in a policymaking or advisory position where the performance of the duties ordinarily
doesnot require more than eight hours per week is exempted. It makes no difference whether the posi-
tion istenured or not. If the position ordinarily requires more than eight hours per week, the exclusion
does not apply. The number of hours required should be determined by reference to the law establish-
ing the position and the actual time spent by incumbents.

c. An elected official includes an individual appointed to serve the unexpired term of an elected
position. Such arindividual’s services for such period are excluded because the individual is perform-
ing excluded services.

d. An official elected by &ody other than the public, such as by a vote by the legislature, board of
supervisors, council, school board or trustees, to perform services for a government entity, such indi-
vidual is not excluded from coverage.

e. Serviceperformed for the state national guard or the air national guard are excluded from cov-
erage of the employment security law only as to the services in the individual’s “military” capacity. It
does not apply to any service performed in any other capacity.

f.  If a member of the state national guard or air national guard is employed in a civilian capacity
performing services for either organization as distinguished from “military” service, the civilian ser-
vice would be covered as an employee of a governmental entity to the same extent as any other em-
ployee.
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23.71(4) Exemption from “employment” for individuals performing services for a governmental
entity or Indian tribe as part of an unemployment work relief or work training program. Services per-
formed by an individual for a government entity or Indian tribe for the purpose of qualifying or repay-
ing a welfare or relief grant will not be considered “employment” provided that:

a. The major purpose of the program under which the work is performed is to relieve individuals
from their unemployment or poverty.

b. The government entity does not pay the welfare or relief grant directly to the individual but
instead pays items such as rent, power bills, medical bills, etc., for the individual.

c. The services performed by the individuals do not displace regularly employed workers of the
government entity.

This rule is intended to implement lowa Code sections 96.7(8) and 96."B9((&)e) and (g).

871—23.72(96) Governmental entity—elective coverage and liability.

23.72(1) Any governmental entity may elect to be a governmental contributory employer by filing
a written application known as “Election to Pay Contributions as a Government Contributory Employ-
er,” Form 68-0053, for elective coverage as a governmental contributory employer. The rules govern-
ing the selection of coverage status for governmental entities shall apply to Indian tribes. Any govern-
mental entity failing to file such an election will be considered as a governmental reimbursable
employer. The Form 68-0053 must be signed by a duly constituted governmental official. The election
shall be approved if the department finds that:

a. lItis an application for all employees of the entity.

b. The applicant is a “governmental entity.”

c. It sets forth the name and address of the entity.

23.72(2) The effective date of an elective coverage agreement filed by a government entity is the
first day of the calendar year in which the election was filed.

23.72(3) An agreement for elective coverage shall be continued in &fbectperiod to period un-
less a written application for termination has been filed with the department 30 days before the begin-
ning ofthe taxable year for which such termination shall first be effective following the initial one-year
period of coverage.

23.72(4) An applicant may withdraw an application for elective coverage prior to final approval of
the application. The department may, upon written request of the applicant, cancel an elective cover
age agreement which has been finally approved if the applicant shows that the application was sub
mitted through justifiable mistake, or error, or was submitted by a person not having proper authoriza-
tion to bind the applicant.

23.72(5) If a governmental entity is succeeded in whole or in part by another governmental entity,
the successor may elect to continue the elective coverage agreement of the predecessor or may elect
terminate the elective coverage agreement of the predecessor. If the successor governmental enti
was, prior to the acquisition of the predecessor, a governmental entity under an approvedelective
erage agreement, the elective coverage agreement of the predecessor shall be continued to the sa
extent as the elective coverage agreement of the successor. If the successor governmental entity we
prior tothe acquisition of the predecessor, a governmental entity not under an approved elective cover-
age agreement, the successor shall meet the requirements of this section if it elects to continue the ele
tive coverage agreement of the predecessor.
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23.72(6) The contribution rate of a governmental contributory employer shall be determined by
the ranking of the governmental contributory employer’s percentage of excess when compared to all
other governmental contributory employers’ percentage of excesses and the rate assigneanio each
as determined by the base rate of all governmental contributory employers. The base rate is determined
by adding or subtracting the difference between the benefits charged aodttiteitiongpaid by gov-
ernmental contributory employers since January 1, 1980 (adjusted if necessary by excess contributions
from calendar years 1978 and 1979), to or from the total benefits charged to governmental contributory
employers during the preceding calendar year and dividing this sum by the total taxable wages reported
by governmental contributory employers during the same calendar year. The contribution rate of a
governmental contributory employer shall be payable on the taxable wages paid by the governmental
contributory employer.

23.72(7) Liability upon the sale, transfer or discontinuance of a reimbursable governmental em-
ployer.

a. If a governmental reimbursable employer sells or otherwise transfers its enterprise, business,
or operation to a subsequent employing unit, and the subsequent employing unit is determined to be a
successor employehe successor employer shall become liable to the department for the predecessor
governmental reimbursable employer’s benefit charges that are unpaid as of the date of the sale or
transfer in the event that the predecessor governmental reimbursable employer cannot meet this ob-
ligation. The successor employer shall also be liable to reimburse the department, whether or not the
successor employer is reimbursable or is eligible to elect to become reimbursable, for benefits paid
afterthe date of the sale or transfer that are based on wages paid by the predecessor governmental reim-
bursable employer prior to the date of the sale or transfer.

b. If areimbursable instrumentality of either a state or a political subdivision is discontinued oth-
er than by sale or transfer, the state or the political subdivision shall reimburse the department for the
reimbursable instrumentality’s benefit charges that are unpaid at the time the reimbursable instrumen-
tality was discontinued. In addition, the state or the political subdivision shall be liable to reimburse the
department for benefits paid after the discontinuance of the reimbursable instrumentality that are based
on wages paid by the reimbursable instrumentality prior to the discontinuance.

This rule is intended to implement lowa Code section 96.7(8).

871—23.73(96) Governmental entities—delinquent accounts.

23.73(1) Any governmental entity which is an employer and which becomes delinquent in the pay-
ment of contributions or the reimbursement of benefits shall be assessed for the same together with any
interest and penalty due thereon.

23.73(2) Contributionsare due within 30 days of the end of the quarter for which they are incurred.
Reimbursable benefit payments are due 30 days after the date of the statement.

23.73(3) If an amount due from a governmental entity of this state remains due and unpaid for a peri-
od of 120 days after the due date, the department shall take action as necessary to collect the amount and
shall levy against any funds due the governmental entity from the state treasurer, director of the depart-
ment of revenue and finance, or any other official or agency of this state or against an account established
by the entity in any bank. The official, agency or bank shall deduct the amount certified by the depart-
ment from any accounts or deposits or any funds due the delinquent governmental entity without regard
to any prior claim and shall promptly forward the amount to the department for the fund. However, the
department shall notify the delinquent entity of the department’s intent to file a levy by certified mail at
least ten days prior to filing the levy on any funds due the entity from any state official or agency.

This paragraph is an exact quote from 1979 lowa Acts, chapter 33, section 25. Itis being used as a
rule because it conflicts with the preceding paragraph in lowa Code chapter 96. The preceding para-
graph in section 96.14(3) states delinquency as a period exceeding two calendar quarters. The above
period of 120 days is the most recent expression of the legislature.

This rule is intended to implement lowa Code section 96.14(3) and 1979 lowa Acts, chapter 33.

871—23.74t0 23.81 Reserved.



IAC 2/15/06 Workforce Development[871] Ch 23, p.49

871—23.82(96) Definition of construction employer.

23.82(1) Construction.The department will utilize the North America Industry Classification Sys-
tem manual (2002 edition) to determine which employers will be classified as construction. The
manualmay be purchased through Bernan Press, 4611F Assembly Drive, Landham, MD 20706-4391,
and is available on the Internet at http://www.ntis.gov/naics

a. The construction sector is comprised of establishments primarily engaged in the construction
of buildings and other structures, heavy construction (except buildings), additions, alterations, recon-
struction, installation, and maintenance and repairs. Establishments engaged in demolition or wreck
ing of buildings and other structures, clearing of building sites, and sale of materials from demolished
structures are also included. This sector also includes those establishments engaged in blasting, te
drilling, landfill, leveling, earthmoving, excavating, land drainage,ahdr land preparation. The in-
dustrieswithin this sector have been defined on the basis of their unique production processes. As with
all industries, the production processes are distinguished by their use of specialized human resource
and specialized physical capital. Construction activities are generally administered or managed at ¢
relatively fixed place of business, but the actual construction work is performed atnooe aliffer-
ent project sites. Employers that provide workers primarily for construction will be classified as
construction employers.

b. Thissector is divided into three subsectors of construction activities: (1) building construction
and land subdivision and land development; (2) heavy construction (except buildings), such as high-
ways, power plants, and pipelines; and (3) construction activity by special trade contractors.

c. Establishments classified in Subsector 233, Building, Developing, and General Contracting,
and Subsector 234, Heavy Construction, usually assume responsibility for an entire construction proj-
ect,and may subcontract some or all of the actual construction work. Operative builders who build on
their own account for sale and land subdividers and land developers, who engage in subdividing rea
propertyinto lots for sale, are included in Subsector 233, Building, Developing, and General Contract-
ing. (Special trade contractors are included in Subs28thHeavy Construction, if they are engaged
in activities primarily relating to heavy construction, such as grading for highways.) Establishments
included in these subsectors operate as general contractors, design-builders, engineer-constructor
joint-venture contractors, and turnkey construction contractors. Establishments identified as
construction management firms are also included.

d. Establishments classified in Subsector 235, Special Trade Contractors, are primarily engaged
in specialized construction activities, such as plumbing, painting, and electrical work, and work for
builders and general contractors under subcontract or directly for project owners. Establishments en
gaged in demolition or wrecking of buildings and other structures, dismantling of machinery, excavat-
ing, shoring and underpinning, anchored earth retention activities, foundation drilling, and grading for
buildings are also included in this subsector.

e. “Force account” construction is construction work performed by an establishment primarily
engaged irsome business other than construction, for its own account and use, and by employees of the
establishment. This activity is not included in this industry sector unless the construction work per-
formed is the primary activity of a separate establishment of the enterprise.

f.  The installation of prefabricated building equipment and materials, such as elevators and re-
volving doors, is classified in the construction sector. Installation work incidental to sales by em-
ployees of a manufacturing or retail establishment is classified as an activity of those establishments
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23.82(2)The term “construction” includes, but is not limited to:

a. Land subdividing and land developmemastablishments primarily engaged in subdividing
real property into lots or developing lots for sale.

b. Residential building construction.

(1) Single-family housing construction. Establishments primarily responsible for the entire
construction (i.e., new work, additions, alterations, and repairs) of single-family residential housing
units.

Building alterations, single-family—general contractors

Building construction, single-family—general contractors

Custom builders, single-family houses—general contractors

Designing and erecting, combined: single-family houses—general contractors

Home improvements, single-family—general contractors

House construction, single-family—general contractors

House: shell erection, single-family—general contractors

Mobile home repair, on site—general contractors

Modular housing, single-family (assembled on site)—general contractors

One-family house construction—general contractors

Prefabricated single-family houses erection—general contractors

Premanufactured housing, single-family (assembled on site)—general contractors

Remodeling buildings, single-family—general contractors

Renovating buildings, single-family—general contractors

Repairing buildings, single-family—general contractors

Residential construction, single-family—general contractors

Row house (single-family) construction—general contractors

Town house construction—general contractors

(2) Multifamily housing construction. Establishments primarily responsible for the entire
construction (i.e., new work, additions, alterations and repairs) of multifamily residential housing
units.

Apartment building construction—general contractors

Building alterations, residential: except single-family—general contractors

Building construction, residential: except single-family—general contractors

Custom builders, residential: except single-family—general contractors

Designing and erecting, combined: residential, except single-family—general contractors

Dormitory construction—general contractors

Home improvements, residential: except single-family—general contractors

Prefabricated building erection, residential: except single-family—general contractors

Remodeling buildings, residential: except single-family—general contractors

Renovating buildings, residential: except single-family—general contractors

Repairing buildings, residential: except single-family—general contractors

Residential construction, except single-family—general contractors

c. Nonresidential building construction.

(1) Manufacturing and industrial building construction. Establishments primarily responsible for
the entire construction (i.e., new work, additions, alterations and repairs) of manufacturing and indus-
trial buildings.

Building alterations, industrial and warehouse—general contractors

Building components manufacturing plant construction—general contractors

Building construction, industrial and warehouse—general contractors

Clean room construction—general contractors

Cold storage plant construction—general contractors

Commercial warehouse construction—general contractors

Custom builders, industrial and warehouse—general contractors
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Designing and erecting, combined: industrial—general contractors

Dry cleaning plant construction—general contractors

Factory construction—general contractors

Food products manufacturing or packing plant construction—general contractors

Grain elevator construction—general contractors

Industrial building construction—general contractors

Industrial plant construction—general contractors

Paper pulp mill construction—general contractors

Pharmaceutical manufacturing plant construction—general contractors

Prefabricated building erection, industrial—general contractors

Remodeling buildings, industrial and warehouse—general contractors

Renovating buildings, industrial and warehouse—general contractors

Repairing buildings, industrial and warehouse—general contractors

Truck and automobile assembly plant construction—general contractors

Warehouse construction—general contractors

(2) Commercial and industrial building construction. Establishments primarily responsible for
the entire construction (i.e., new work, additions, alterations and repairs) of commercial and industrial
buildings.

Administration building construction—general contractors

Amusement building construction—general contractors

Auditorium construction—general contractors

Bank building construction—general contractors

Building alterations, nonresidential: except industrial and warehouses—general contractors

Building construction, nonresidential: except industrial and warehouses—general contractors

Casino construction—general contractors

Church, synagogue and related building construction—general contractors

Civic center construction—general contractors

Commercial building construction—general contractors

Custom builders, nonresidential: except industrial and warehouses—general contractors

Designing and erecting, combined: commercial—general contractors

Dome construction—general contractors

Farm building construction, except residential—general contractors

Fire station construction—general contractors

Garage construction—general contractors

Hospital construction—general contractors

Hotel construction—general contractors

Institutional building construction, nonresidential—general contractors

Mausoleum construction—general contractors

Motel construction—general contractors

Municipal building construction—general contractors

Museum construction—general contractors

Office building construction—general contractors

Passenger and freight terminal building construction—general contractors

Post office construction—general contractors

Prefabricated building erection, nonresidential: except industrial and warehouses—general
contractors

Prison construction—general contractors

Remodeling buildings, nonresidential: except industrial and warehouses—general contractors

Renovating buildings, nonresidential: except industrial and warehouses—general contractors

Repairing buildings, nonresidential: except industrial and warehouses—general contractors

Restaurant construction—general contractors
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School building construction—general contractors

Service station construction—general contractors

Shopping center construction—general contractors

Silo construction, agricultural—general contractors

Stadium construction—general contractors

Store construction—general contractors

d. Highway, street, bridge and tunnel construction.

(1) Highway and street construction. Establishments primarily responsible for the entire
construction (i.e., new work, reconstruction, or repairs) of highways (except elevated), streets, roads,
or airport runways, and establishments identified as highway and street construction management
firms, and establishments identified as special trade contractors engaged in performing subcontract
work primarily related to highway and street construction.

Airport runway construction—general contractors

Alley construction—general contractors

Asphalt paving; roads, public sidewalks and streets—contractors

Concrete construction; roads, highways, public sidewalks, and streets—contractors

Grading for highways, streets and airport runways—contractors

Guardrail construction on highways—contractors

Highway construction, except elevated—general contractors

Highway signs, installation of—contractors

Parkway construction—general contractors

Paving construction—contractors

Resurfacing streets and highways—contractors

Road construction, except elevated—general contractors

Sidewalk construction, public—contractors

Street maintenance or repair—contractors

Street paving—contractors

(2) Bridge and tunnel construction. Establishments primarily responsible for the entire construc-
tion (i.e., new work, reconstruction, or repairs) of bridges, viaducts, elevated highways and tunnels,
and establishments identified as bridge and tunnel construction management firms, and establish-
ments identified as special trade contractors primarily engaged in performing subcontract work related
to bridge and tunnel construction.

Abutment construction—general contractors

Bridge construction—general contractors

Causeway construction on structural supports—general contractors

Highway construction, elevated—general contractors

Overpass construction—general contractors

Trestle construction—general contractors

Tunnel construction—general contractors

Underpass construction—general contractors

Viaduct construction—general contractors

e. Other heavy construction.

(1) Water, sewer, and pipeline construction. Establishments primarily responsible for the entire
construction (i.e., new work, reconstruction, rehabilitation or repairs) of water mains, sewers, drains,
gas mains, natural gas pumping stations, and gas and oil pipelines, and establishments identified as
water, sewer and pipeline construction management firms, and establishments identified as special
trade contractors engaged in activities primarily related to water, sewer, and pipeline construction.

Aqueduct construction—general contractors

Conduit construction—contractors

Distribution lines (oil and gas field) construction—general contractors

Gas main construction—general contractors
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Manhole construction—contractors

Natural gas compressing station construction—general contractors

Pipe laying—general contractors

Pipeline construction—general contractors

Pipeline wrapping—contractors

Pumping station construction—general contractors

Sewage collection and disposal line construction—general contractors

Sewer construction—general contractors

Water main line construction—general contractors

(2) Power and communication transmission line construction. Establishments primarily respon-
sible for the entire construction (i.e., new work, reconstruction, rehabilitation or repairs) of electric
power and communication transmission lines and towers, radio and television transmitting/receiving
towers, cable laying, and cable television lines, and establishments identified as power and commu
nication transmission line construction management firms, and establishments identified as specia
trade contractors engaged in activities primarily related to power and communication line construc-
tion.

Cable laying construction—contractors

Cable television line construction—contractors

Pole line construction—general contractors

Power line construction—general contractors

Telegraph line construction—general contractors

Telephone line construction—general contractors

Television and radio transmitting tower construction—general contractors

Transmission line construction—general contractors

(3) Industrial nonbuilding structure construction. Establishments primarily responsible for the
entire construction (i.e., new work, reconstruction, rehabilitation or repairs) of heavy industrial non-
building structures, such as chemical complexes, or facilities, cement plants, petroleum refineries, in-
dustrial incinerators, ovens, kilns, power plants (except hydroelectric plants), and nuclear reactor con:
tainment structures, and establishments identified as industrial nonbuilding construction managemen
firms, and establishments identified as special trade contractors engaged in activities primarily relatec
to industrial nonbuilding construction.

Chemical complex or facilities construction—general contractors

Coke oven construction—general contractors

Discharging station construction, mine—general contractors

Furnace construction for industrial plants—general contractors

Industrial incinerator construction—general contractors

Industrial plant appurtenance construction—general contractors

Kiln construction—general contractors

Light and power plant construction—general contractors

Loading station construction, mine—general contractors

Mine loading and discharging station construction—general contractors

Mining appurtenance construction—general contractors

Nuclear reactor containment structure construction—general contractors

Oil refinery construction—general contractors

Oven construction, bakers’—general contractors

Oven construction for industrial plants—general contractors

Petrochemical plant construction—general contractors

Petroleum refinery construction—general contractors

Power plant construction—general contractors
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Tipple construction—general contractors

Washeries construction, mining—general contractors

(4) All other heavy construction. Establishments primarily responsible for the entire construction
(i.e., new work, reconstruction or repairs) of heavy nonbuilding construction projects (except high-
way, street, bridge, tunnel, water lines, sewer lines, pipelines, and power and communication transmis-
sion lines), and industrial nonbuilding structures, and establishments identified as all other heavy
construction management firms, and establishments primarily engaged in construction equipment
rental with an operator, and establishments identified as special trade contractors engaged in activities
primarily related to all other heavy construction.

Athletic field construction—general contractors

Blasting, except building demolition—contractors

Breakwater construction—general contractors

Bridle path construction—general contractors

Brush clearing or cutting—contractors

Caisson drilling—contractors

Canal construction—general contractors

Channel construction—general contractors

Channel cutoff construction—general contractors

Clearing of land—general contractors

Cofferdam construction—general contractors

Cutting right-of-way—general contractors

Dam construction—general contractors

Dike construction—general contractors

Dock construction—general contractors

Drainage project construction—general contractors

Dredging—general contractors

Earthmoving, not connected with building construction—general contractors

Flood control project construction—general contractors

Golf course construction—general contractors

Harbor construction—general contractors

Heavy equipment rental with an operator—contractors

Hydroelectric plant construction—general contractors

Irrigation projects, construction—general contractors

Jetty construction—general contractors

Land clearing—contractors

Land drainage—contractors

Land leveling (irrigation)—contractors

Land reclamation—contractors

Levee construction—general contractors

Lock and waterway construction—general contractors

Marine construction—general contractors

Missile facilities construction—general contractors

Pier construction—general contractors

Pile driving—general contractors

Pond construction—general contractors

Railroad construction—general contractors

Railway roadbed construction—general contractors

Reclamation projects construction—general contractors

Reservoir construction—general contractors

Revetment construction—general contractors
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Rock removal-underwater—contractors

Sewage treatment plant construction—general contractors

Ski tow erection—general contractors

Soil compacting service—contractors

Submarine rock-removal—general contractors

Subway construction—general contractors

Tennis court construction, outdoor—general contractors

Timber removal-underwater—contractors

Trail building—general contractors

Trailer camp construction—general contractors

Trenching—contractors

Waste disposal plant construction—general contractors

Water power project construction—general contractors

Water treatment plant construction—general contractors

Waterway construction—general contractors

Wharf construction—general contractors

f.  Plumbing,heating and air conditioning contractor&stablishments primarily engaged in one
or more of the following: (1) installing plumbing, heating, and air-conditioning equipment; (2) servic-
ing plumbing, heating, and air-conditioning equipment; and (3) the combined activity of selling and
installing plumbing, heating, and air-conditioning equipment. The plumbing, heating, and air-condi-
tioning work performed includes new work, additions, alterations, and maintenance and repairs.

Air system balancing and testing—contractors

Air conditioning, with or without sheet metal work—contractors

Boiler cleaning—contractors

Boiler erection and installation—contractors

Drainage system installation (cesspool and septic tank)—contractors

Dry well (cesspool) construction—contractors

Fuel oil burner installation and servicing—contractors

Furnace repair—contractors

Gasline hookup—contractors

Heating equipment installation—contractors

Heating, with or without sheet metal work—contractors

Lawn sprinkler system installation—contractors

Mechanical contractors

Piping, plumbing—contractors

Plumbing and heating—contractors

Plumbing repair—contractors

Plumbing, with or without sheet metal work—contractors

Solar heating apparatus—contractors

Sprinkler system installation—contractors

Steam fitting—contractors

Sump pump installation and servicing—contractors

Ventilating work, with or without sheet metal work—contractors

Water pump installation and servicing—contractors

Water system balancing and testing—contractors

Work combined with heating or air conditioning—contractors
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g. Paintingand wall covering contractorsEstablishments primarily engaged in interior or exte-
rior painting and interior wall covering. The painting and wall covering work includes new work, addi-
tions, alterations, and maintenance and repairs.

Bridge painting—contractors

Electrostatic painting on site (including lockers and fixtures)—contractors

House painting—contractors

Painting of buildings and other structures, except roofs—contractors

Paper hanging—contractors

Ship painting—contractors

Traffic lane painting—contractors

Wallpaper removal—contractors

Whitewashing—contractors

h. Electrical contractorsEstablishments primarily engaged in one or more of the following: (1)
performing electrical work at the site; (2) servicing electrical equipment at the site; and (3) the com-
bined activity of selling and installing electrical equipment. The electrical work performed includes
new work, additions, alterations, and maintenance and repairs.

Cable splicing, electrical—contractors

Cable television hookup—contractors

Communication equipment installation—contractors

Electric work—contractors

Electrical repair at site of construction—contractors

Electronic control system installation—contractors

Highway lighting and electrical signal construction—contractors

Intercommunication equipment installation—contractors

Sound equipment installation—contractors

Telecommunications equipment installation—contractors

Telephone and telephone equipment installation—contractors

i.  Masonry, stone work, tile setting and plastering.

(1) Masonry and stone contractors. Establishments primarily engaged in masonry work, stone
setting, and other stone work. The masonry work, stone setting and other stone work performed in-
cludes new work, additions, alterations, and maintenance and repairs.

Bricklaying—contractors

Cement block laying—contractors

Chimney construction and maintenance—contractors

Concrete block laying—contractors

Foundations, building of: block, stone or brick—contractors

Marble work, exterior construction—contractors

Masonry—contractors

Refractory brick construction—contractors

Retaining wall construction: block, stone or brick—contractors

Stone setting—contractors

Stone work erection—contractors

Tuck pointing—contractors

(2) Drywall, plastering, acoustical, and insulation contractors. Establishments primarily engaged
in drywall, plaster work, acoustical and building insulation work. The drywall, plaster work, acousti-
cal and insulation work performed includes new work, additions, alterations, and maintenance and re-
pairs.

Acoustical work—contractors

Ceilings, acoustical installation—contractors

Drywall construction—contractors

Insulation installation, buildings—contractors
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Lathing—contractors

Plastering, plain or ornamental—contractors

Solar reflecting insulation film—contractors

Stucco construction—contractors

Taping and finishing drywall—contractors

(3) Tile, marble, terrazzo, and mosaic contractors. Establishments primarily engaged in (1) set-
ting and installing ceramic tile, marble (interior only), terrazzo, and mosaic, or (2) mixing marble par-
ticles and cement to make terrazzo at the job site. The tile, marble, terrazzo, and mosaic work per
formed includes new work, additions, alterations, and maintenance and repairs.

Fresco work—contractors

Mantel work—contractors

Marble installation, interior; including finishing—contractors

Mosaic work—contractors

Terrazzo work—contractors

Tile installation, ceramic—contractors

Tile setting, ceramic—contractors

j.  Carpentering and floor contractors.

(1) Carpentry contractors. Establishments primarily engaged in framing, carpentry, and finishing
work. The carpentry work performed includes new work, additions, alterations, and maintenance and
repairs.

Carpentry work—contractors

Folding door installation—contractors

Framing—contractors

Garage door installation—contractors

Joinery, ship—contractors

Ship joinery—contractors

Store fixture installation—contractors

Trim and finish—contractors

Window and door (prefabricated) installation—contractors

(2) Floor laying and other floor contractors. Establishments primarily engaged in the installation
of resilient floor tile, carpeting, linoleum, and wood or resilient flooring. The floor laying and other
floor work performed includes new work, additions, alterations, and maintenance and repairs.

Asphalt tile installation—contractors

Carpet laying or removal service—contractors

Fireproof flooring construction—contractors

Floor laying, scraping, finishing and refinishing—contractors

Flooring, wood—contractors

Hardwood flooring—contractors

Linoleum installation—contractors

Parquet flooring—contractors

Resilient floor laying—contractors

Vinyl floor tile and sheet installation—contractors

k. Roofing, siding, and sheet metal contractdestablishments primarily engaged in the instal-
lation of roofing, siding, sheet metal work, and roof drainage-related work, such as downspouts and
gutters. The roofing, siding and sheet metal work performed includes new work, additions, alterations,
and maintenance and repairs.

Architectural sheet metal work—contractors

Ceilings, metal; erection and repair—contractors

Coppersmithing, in connection with construction work—contractors

Downspout installation, metal—contractors

Duct work, sheet metal—contractors
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Gutter installation, metal—contractors

Roof spraying, painting or coating—contractors

Roofing work, including repairing—contractors

Sheet metal work: except plumbing, heating or air conditioning—contractors

Siding—contractors

Skylight installation—contractors

Tinsmithing, in connection with construction work—contractors

I.  Concrete contractorsEstablishments primarily engaged in the use of concrete and asphalt to
produceparking areas, building foundations, structures, and retaining walls and the use of all materials
to produce patios, private driveways and private walks. The concrete work performed includes new
work, additions, alterations, and maintenance and repairs.

Asphalting of private driveways and private parking areas—contractors

Blacktop work; private driveways and private parking areas—contractors

Concrete finishers—contractors

Concrete work: private driveways, sidewalks, and parking areas—contractors

Culvert construction—contractors

Curb construction—contractors

Foundations, building of: poured concrete—contractors

Grouting work—contractors

Gunite work—contractors

Parking lot construction—contractors

Patio construction, concrete—contractors

Sidewalk construction, except public—contractors

m. Water well drilling contractorsEstablishments primarily engaged in drilling, tapping, and
capping of water wells and geothermal drilling. The water well drilling work performed includes new
work, additions, alterations, and maintenance and repairs.

Drilling water wells—contractors

Geothermal drilling—contractors

Servicing water wells—contractors

Well drilling, water: except oil or gas field water intake—contractors

n. Other special trade contractors.

(1) Structural steel erection contractors. Establishments primarily engaged in one or more of the
following: (1) erecting metal, structural steel and similar products of prestressed or precast concrete to
produce structural elements of building exterior, and elevator fronts; (2) setting rods, bansiegar,
and cages to reinforce poured-in-place concrete; and (3) erecting cooling towers and metal storage
tanks. The structural steel erection work performed includes new work, additions, alterations, recon-
struction, and maintenance and repairs.

Building front installations, metal—contractors

Concrete products, structural precast or prestressed: placing of—contractors

Concrete reinforcement, placing of—contractors

Curtain wall installation—contractors

Elevator front installation, metal—contractors

Iron work, structural—contractors

Metal furring—contractors

Steel work, structural—contractors

Storage tanks, metal; erection—contractors

Storefront installation, metal—contractors

(2) Glass and glazing contractors. Establishments primarily engaged in installing glass or tinting
glass. The glass work performed includes new work, additions, alterations, and maintenance and repairs.

Glass installation, except automotive—contractors

Glass work, except automotive—contractors
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Glazing work—contractors

Tinting glass—contractors

(3) Excavation contractors. Establishments primarily engaged in preparing land for building
construction. The excavation work performed includes new work, additions, alterations, and repairs.

Excavation work—contractors

Foundation digging (excavation)—contractors

Grading: except for highways, streets and airport runways—contractors

(4) Wrecking and demolition contractors. Establishments primarily engaged in wrecking and de-
molition of buildings and other structures.

Concrete breaking for streets and highways—contractors

Demolition of buildings or other structures, except marine—contractors

Dismantling steel oil tanks, except oil field work—contractors

Underground tank removal—contractors

Wrecking of building or other structures, except marine—contractors

(5) Building equipment and other machinery installation contractors. Establishments primarily
engaged in one or more of the following: (1) the installation or dismantling of building equipment,
machinery or other industrial equipment; (2) machine rigging; and (3) millwrighting. The building
equipment and other machinery installation work performed includes new work, additions, alter-
ations, and maintenance and repairs.

Conveyor system installation—contractors

Dismantling of machinery and other industrial equipment—contractors

Dumbwaiter installation—contractors

Dust collecting equipment installation—contractors

Elevator installation, conversion, and repair—contractors

Incinerator installation, small—contractors

Installation of machinery and other industrial equipment—contractors

Machine rigging—contractors

Millwrights

Pneumatic tube system installation—contractors

Power generating equipment installation—contractors

Revolving door installation—contractors

Vacuum cleaning systems, built-in—contractors

(6) All other special trade contractors. Establishments primarily engaged in specialized construc-
tion work. The other specialized work performed includes new work, additions, alterations, and main-
tenance and repairs.

Antenna installation, except household type—contractors

Artificial turf installation—contractors

Awning installation—contractors

Bathtub refinishing—contractors

Boring for building construction—contractors

Bowling alley installation and service—contractors

Cable splicing service, nonelectrical—contractors

Caulking (construction)—contractors

Cleaning building exteriors—contractors

Cleaning new buildings after construction—contractors

Coating of concrete structures with plastic—contractors

Core drilling for building construction—contractors

Countertop installation—contractors

Dampproofing buildings—contractors

Dewatering—contractors

Diamond drilling for building construction—contractors
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Epoxy application—contractors

Erection and dismantling of forms for poured concrete—contractors
Fence construction—contractors

Fire escape installation—contractors

Fireproofing buildings—contractors

Forms for poured concrete, erection and dismantling—contractors
Gas leakage detection—contractors

Gasoline pump installation—contractors

Glazing of concrete surfaces—contractors

Grave excavation—contractors

House moving—contractors

Insulation of pipes and boilers—contractors

Lead burning—contractors

Lightning conductor erection—contractors

Mobile home site setup and tie down—contractors

Ornamental metal work—contractors

Paint and wallpaper stripping—contractors

Plastic wall tile installation—contractors

Posthole digging—contractors

Sandblasting of building exteriors—contractors

Scaffolding construction—contractors

Service and repair of broadcasting stations—contractors
Service station equipment installation, maintenance and repair—contractors
Shoring and underpinning work—contractors

Spectator seating installation—contractors

Steam cleaning of building exteriors—contractors

Steeplejacks

Swimming pool construction—contractors

Television and radio stations, service and repair of—contractors
Test boring for construction—contractors

Tile installation, wall: plastics—contractors
Waterproofing—contractors

Weatherstripping—contractors

Welding contractors, operating at site of construction

Window shade installation—contractors
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23.82(3) The assignment of standard industrial codEach operating establishment is assigned
an industry code on the basis of its primary activity, which is determined by its principal product or
group of products produced or distributed, or services rendered. Ideally, the principal product or ser-
vice should be determined by its relative share of value added at the establishment. Since this is nc
possiblefor all sectors of the economy, the following should be used as a guide for determining indus-
try codes:

Division Data Measure

Agriculture, forestry and fishing Value of production

(except agricultural services)
Mining Value of production
Construction Value of production
Manufacturing Value of production
Transportation, communication, Value of receipts or revenues

electric, gas and sanitary services
Wholesale trade Value of sales
Retail trade Value of sales
Finance, insurance, and real estate Value of receipts
Service (including agricultural services) Value of receipts or revenues
Public administration Employment or payroll

In some cases it will not be possible to determine even on an estimated basis the value of productio
or similar appropriate measure for each product or service. In other cases an industrial classificatior
based on measures of output will not accurately reflect the importance of the diversified activities. In
these cases, employment or payroll should be used in lieu of the normal basis for determining the pri:
mary activity and subsequent code assignment of the establishment.

This rule is intended to conform to federal changes in the North American Industry Classification
System and implements lowa Code sections 96.7(2), 96.7(3), 96.7(4) and 96.11(1).

[Filed 10/28/75, Notice 9/22/75—published 11/17/75, effective 12/23/75]
[Filed 4/29/76, Notice 3/22/76—published 5/17/76, effective 6/21/76]
[Filed 12/9/76, Notice 11/3/76—published 12/29/76, effective 2/2/77]

[Filed emergency 12/23/76—published 1/12/77, effective 12/23/76]
[Filed 9/16/77, Notice 8/10/77—published 10/5/77, effective 11/9/77]

[Filed 9/30/77, Notice 8/24/77—published 10/19/77, effective 11/23/77]
[Filed 5/24/78, Notice 4/5/78—published 6/14/78, effective 7/19/78]
[Filed 8/17/78, Notice 6/28/78—published 9/6/78, effective 10/11/78]

[Filed 12/22/78, Notice 11/15/78—published 1/10/79, effective 2/14/79]

[Filed emergency 6/22/79—published 7/11/79, effective 7/1/79]

[Filed 10/12/79, Notice 6/27/79—published 10/31/79, effective 12/5/79]
[Filed 2/12/80, Notice 10/31/79—published 3/5/80, effective 4/9/80]
[Filed 7/31/80, Notice 4/30/80—published 8/20/80, effective 9/24/80]
[Filed 12/5/80, Notice 10/1/80—published 12/24/80, effective 1/28/81]

[Filed 4/10/81, Notices 1/21/81, 2/18/81—published 4/29/81, effective 6/4/81
[Filed 4/23/81, Notice 3/18/81—published 5/13/81, effective 6/18/81]*
[Filed emergency 5/11/81—published 5/27/81, effective 5/11/81]
[Filed emergency 6/15/81—published 7/8/81, effective 7/1/81]
[Filed emergency 10/23/81—published 11/11/81, effective 10/23/81]
[Filed 11/6/81, Notice 7/8/81—published 11 /25/81, effective 12/30/81]
[Filed emergency 12/2/81—published 12/23/81, effective 12/2/81]

*Agency rescinded prior to effective date
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[Filed emergency 12/8/81—published 1/6/82, effective 12/8/81]
[Filed 4/23/82, Notice 11/25/81—published 5/12/82, effective 6/17/82]
[Filed 7/30/82, Notice 6/9/82—published 8/18/82, effective 9/22/82]
[Filed 8/26/82, Notice 7/21/82—published 9/15/82, effective 10/20/82]
[Filed emergency 6/27/83—published 7/20/83, effective 7/1/83]
[Filed emergency 9/23/83—published 10/12/83, effective 10/1/83]
[Filed 2/10/84, Notices 8/31/83, 10/12/83—published 2/29/84, effective 4¢5/84]
[Filed 5/2/84, Notice 2/29/84—published 5/23/84, effective 6/27/84]
[Filed emergency 6/1/84—published 6/20/84, effective 6/21/84]
[Filed 8/24/84, Notice 6/20/84—published 9/12/84, effective 10/17/84]
[Filed 1/11/85, Notice 8/29/84—published 1/30/85, effective 3/6/85]
[Filed 1/14/85, Notice 10/24/84—published 1/30/85, effective 3/6/85]
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[Filed 7/11/86, Notice 5/7/86—published 7/30/86, effective 9/3/86]
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[Filed 8/5/88, Notice 6/29/88—published 8/24/88, effective 9/28/88]
[Filed 11/14/88, Notices 8/24/88, 10/19/88—published 11/30/88, effective 1/4/89]
[Filed 11/23/88, Notice 10/19/88—published 12/14/88, effective 1/18/89]
[Filed 2/3/89, Notice 12/28/88—published 2/22/89, effective 3/29/89]
[Filed 3/31/89, Notice 2/22/89—published 4/19/89, effective 5/24/89]
[Filed 6/23/89, Notice 5/17/89—published 7/12/89, effective 8/16/89]
[Filed 9/29/89, Notice 8/23/89—published 10/18/89,effective 11/22/89]
[Filed 3/30/90, Notice 2/21/90—published 4/18/90, effective 5/23/90]
[Filed 6/22/90, Notice 5/16/90—published 7/11/90, effective 8/15/90]
[Filed 9/28/90, Notice 8/22/90—published 10/17/90, effective 11/21/90]
[Filed 12/21/90, Notice 11/14/90—published 1/9/91, effective 2/13/91]
[Filed 9/13/91, Notice 8/7/91—published 10/2/91, effective 11/6/91]
[Filed 10/23/92, Notice 9/16/92—published 11/11/92, effective 12/16/92]
[Filed 11/16/94, Notice 9/14/94—published 12/7/94, effective 1/11/95]
[Filed 6/16/95, Notice 5/10/95—published 7/5/95, effective 8/9/95]
[Filed 12/28/95, Notice 11/22/95—published 1/17/96, effective 2/21/96]
[Filed 8/22/96, Notice 7/17/96—published 9/11/96, effective 10/16/96]
[Transferred from 345—Ch 3 to 871—Ch 23 IAC Supplement 3/12/97]
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[Filed 3/3/00, Notice 1/26/00—published 3/22/00, effective 4/26/00]
[Filed 10/24/01, Notice 9/19/01—published 11/14/01, effective 12/19/01]
[Filed 4/24/03, Notice 3/19/03—published 5/14/03, effective 6/18/03]
[Filed 1/27/06, Notice 12/21/05—published 2/15/06, effective 3/22/06]
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